
SPECIAL MEETING OF THE REGULATORY – PLANNING AND CONTROL COMMITTEE – 9 OCTOBER 2009

OBJECTIONS TO THE PROPOSED DEVELOPMENT OF SHEEPBRIDGE RESOURCE PARK BY CHESTERFIELD AGAINST INCINERATION

SUBMISSION ON LEGAL AND PROCEDURAL ISSUES
1.0 INTRODUCTION
1.1
This is the second detailed submission made on behalf of Chesterfield Against Incineration (“CAI”) to the Regulatory – Planning and Control Committee addressing a number of legal and procedural matters relevant to the determination of the planning application to which, it is submitted, the County Council should have regard
.  In this submission we deal with the following matters:

· Delivering Sustainable Development

· Environmental Statement

· Public concerns about safety

2.0
DELIVERING SUSTAINABLE DEVELOPMENT
2.1
The Government’s objectives for the planning system set out in PPS1: Delivering Sustainable Development include the following:

“Planning shapes the places where people live and work and the country we live in. Good planning ensures that we get the right development, in the right place and at the right time. It makes a positive difference to people’s lives and helps to deliver homes, jobs, and better opportunities for all, whilst protecting and enhancing the natural and historic environment, and conserving the countryside and open spaces that are vital resources for everyone...                                                      

Good planning is a positive and proactive process, operating in the public interest through a system of plan preparation and control over the development and use of land.







       
Sustainable development is the core principle underpinning planning. At the heart of sustainable development is the simple idea of ensuring a better quality of life for everyone, now and for future generations. A widely used definition was drawn up by the World Commission on Environment and Development in 1987: “development that meets the needs of the present without compromising the ability of future generations to meet their own needs.”








(Paragraphs 1 to 3)

[The] plan-led system, and the certainty and predictability it aims to provide, is central to planning and plays the key role in integrating sustainable development objectives”










        (Paragraph 8)
2.2
The presentation you are about to receive from representatives of CAI is the local Community’s response to an ill-conceived proposal for the wrong development, in the wrong place and at the wrong time.

2.3 The wrong development, because the applicant has failed to demonstrate that a proposal 80-83% of which comprises waste incineration is the most sustainable waste management solution representing the highest levels of the waste hierarchy i.e. waste reduction, re-use and recycling;

2.4 The wrong place, because the development is proximate to homes and businesses in a community whose health and safety will be compromised by the development; and
2.5 At the wrong time because the Waste Core Strategy has yet to set an overall vision for the County in terms of driving waste up the hierarchy in order to meet proposed waste minimisation and recycling targets in preference to other forms of waste recovery.
2.6 It is for these very reasons that our clients have consistently argued that to grant planning permission now would be premature.  The applicants have sought to resist this argument on the basis of paragraph 5 of PPS10 Planning for Sustainable Waste which suggests that “…refusal of planning permission on the grounds of prematurity will not be justified unless it accords with the policy in ‘The Planning System General Principles’. 
2.7 Paragraph 17 of The Planning System: General Principles, provides that refusal of planning permission may be justified where, as here, the Core Strategy is being prepared, if the proposed development is so substantial  “…that granting permission could prejudice the DPD by predetermining decisions about the scale, location or phasing of new development which are being addressed in the policy in the DPD”.
2.8 We simply say that to approve development on the ‘bottom-but-one rung’ of the Waste hierarchy ladder could prejudice the Core Strategy objective to drive waste up the hierarchy in accordance with national and regional policy.

2.9 PPS1 also contains policies relating to community involvement in planning which is considered by Government to be 

“…an essential element in delivering sustainable development and creating sustainable and safe communities. In developing the vision for their areas, planning authorities should ensure that communities are able to contribute to ideas about how that vision can be achieved, have the opportunity to participate in the process of drawing up the vision, strategy and specific plan policies, and to be involved in development proposals...

…Planning shapes the places where people work and live. The planning system operates in the public interest to ensure the development and use of land results in better places for people to live, the delivery of development where communities need it, as well as the protection and enhancement of the natural and historic environment and the countryside. The outcomes from planning affect everyone, and everyone must therefore have the opportunity to play a role in delivering effective and inclusive planning. Community involvement is vitally important to planning and the achievement of sustainable development”
.
2.10 The Key Principles for delivering sustainable development set out in PPS1 also includes:

“[Promoting] communities which are inclusive, healthy, safe and crime free, whilst respecting the diverse needs of communities and the special needs of particular sectors of the community”.

3.0
ENVIRONMENTAL STATEMENT

3.1 In our previous submission to the Committee, we said that whilst the adequacy of a submitted Environmental Statement (‘ES’) is primarily a matter of judgement for the decision-maker, a failure to deal with an issue which plainly requires to be dealt with in an ES, or as part of the environmental assessment process, will be grounds to strike down a permission granted in reliance on it
.

3.2 We then referred to the independent review of the ES carried out by RSK Environmental Ltd which:

“… revealed a number of significant observations and, more importantly, omissions.   Of greatest importance are the …direct non-compliances with the EIA regulations and European directives.  These observations are compounded by a further 40 or so observations that relate to instances where it is considered that implementation of the requirements of the EIA regulations and European directives is inadequate or poor.  This is further compounded by in excess of 55 observations that relate to instances where poor practice has generally been adopted ranging from inconsistencies across and between the ES chapters through to little detail provided in terms of mitigation proposals.

To that end, it is considered, following the objective review of the submitted ES, that there is insufficient information provided, even when considering subsequent addendum reporting, upon which to base a decision on the application under the terms of the EIA regulations”

3.3 Amongst the numerous inadequacies identified by RSK, and noted by CAI’s Highways Consultants, Waterman Boreham, is the absence of a formal Transportation Assessment (‘TA’).  This is a matter we have sought to take up with the County Secretary on a number of occasions since March, and we have to say, with respect to the officer who has responded on his behalf, that attempts to defend the decision not to require a detailed TA not only lack credibility but fly in the face of the history of the evolution of this proposal initially through the subsequently withdrawn preferred options report – which may we remind you  described access from Dunston Road as “… not satisfactory for large numbers of vehicles, especially HGVs” and thus proposed access to the A61(T) to be provided...”, and required traffic assessments to be undertaken to “…consider the adequacy of the access and service bridge and the potential impacts of the A61 Whittington Moor junction, before planning application submitted”.

3.4 These comments were not just ‘plucked out of the air’ but reflected all of the  pre-site selection analysis undertaken in advance of the publication of the preferred options report, evidenced in papers that we have obtained from the Council under the FOIA, which confirm that in discussions between officers of the Council undertaken as far back as April 2007 the requirement for detailed assessment was unequivocal e.g.

“Generally DCC considers a 5% increase in traffic as a material threshold i.e. an increase of 5% in traffic on any link of an offsite junction will require its inclusion for detailed assessment.  However, at recognised sensitive sites, where there is already safety issues and existing congestion this threshold may be lower i.e. an additional 20 daily movements is unlikely to exceed the 5% threshold at the Whittington Moor junction, however this junction experiences a deal of peak hour congestion and has a poor safety record where relatively small increase in vehicles could have a greater impact.  For this assessment you will also need to include light vehicles”

3.5 Contrast this position with that of the County Secretary in response to our repeated requests for an explanation as to why the requirement for a detailed transportation assessment had apparently been dropped:

“The use of the phrase ‘Traffic Assessment’ in the context of both your letter and the Preferred Options Report has the possibility of being misused in its generic form.  As already stated the Preferred Options Report sites are larger than the application site and could be expected to have a wider traffic impact.  Notwithstanding this, at the scoping stage, it was decided that a ‘Transportation Statement’ rather than a ‘Transportation Assessment’ would be the appropriate level of supporting analysis for this particular submission”

3.6 Now you may care to reflect upon the complacency of that response, and of the scoping of the application in terms of dispensing with the requirement for detailed transportation assessment, in the light of the earlier references to the impact of even a small increase in vehicles on a junction with a poor safety record and existing peak hour congestion – concerns that have been consistently raised by those who we represent in relation to this application.
3.7 The absence of a detailed Transportation Assessment is, however, but one of a large number of deficiencies in the ES which again we have sought to persuade the County Secretary to require to be remedied using the powers invested in the Council under Regulation 19 of the EIA Regulations, only to be advised that the Council “…is reviewing the Environmental Statement…and will request additional information if it is considered necessary”

3.8 That is all well and good if it results in a Regulation 19 request for further information, however, given the number and nature of the deficiencies in the ES identified by RSK and Waterman Boreham, if the Council were to proceed to grant planning permission without requiring those deficiencies to be remedied, then it would run a serious risk of such planning permission subsequently being struck-down on the basis of the established caselaw referred to in our previous submission to the Committee, which it will be noted is generally intolerant of non-compliance with the EIA Regulations.  Certainly our clients are unlikely – having commissioned the RSK Report and noted its conclusions – to stand by and let the Council effectively ignore manifest failures on the part of the applicant to comply with the EIA Regulations.   

4.0
PUBLIC CONCERNS ABOUT SAFETY

4.1
You will have noted from our previous submissions to the Committee how this matter has been put on behalf of the local community and we are pleased that the County Secretary has subsequently confirmed
 that the Council “…does not dispute the principle, as established by law, that a perception of risk to health can be a material consideration”.
4.2
We would ask you to pay particular attention to our clients’ presentation on this issue.  The amount of research undertaken, and the independent advice which our clients have taken the trouble to obtain from experts in the field who have themselves undertaken extensive research worldwide, including appearing at public inquiries on the issue, will hopefully demonstrate to you that this is not a bunch of ‘nimbys’ acting in ignorance of the issue, but a responsible, thoughtful and caring group of individuals representing not only the local community but the wider public interest, as indeed they are encouraged to do by the Government planning policies we have outlined above.  Their objections to this proposal should therefore be given the weight which they properly deserve.
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